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Revisiting the Market Failures Theory and the Case for Hybridization of
Competition and Requlation Laws

Nuno Castro Margues™

1 Introduction (and the Enduring Debate Either about Competition
Goals, or about the Consequences of Technology)

Digital markets are commonly considered to be a distinct form of market,
possessing special features which, due to their extremely rapid evolution,
are difficult to address with the traditional instruments of competition law
and even regulation.! Consequently, there is an endless debate about what
should be the objectives of competition policy.®

This paper will reflect on whether digital markets effectively challenge
the traditional tools of regulation and whether the interplay between com-
petition and regulation should be reconsidered since, notwithstanding the
novel challenges that developing technology continuously creates, the “dis-
course of modernity” and the impact of technological challenges is an old
one and a somewhat exhausted narrative.

While the initial perception was that digital markets would strengthen
the position of consumers by bringing transparency and allowing them to
more easily compare various potential suppliers, the major beneficiaries
have, in fact, been and continue to be the digital platforms that are continu-
ously gaining market power. Electronic platforms have evolved substantially
and are increasingly based on the collection and utilization of data, includ-
ing personal data. The largest platforms, known collectively as GAFa (Goo-

Professor (EU Law:; Competition and Regulation), Center for Juridical, Economic and
Environmental Studies (cejea), Faculty of Law, Porto Law School and Universidade
Lusiada do Porto, Universidade Catdlica Portuguesa, Porto, Portugal.

1 See eg Koenzler (zoaz), p. 2, on the discussion about the impact of Digital Markets Act
(Regulation EU zo22/1025), arguing that “Data-driven markets require a distinct frame for
conceptualizing novel types of harms - third-generation competition law”,

2 See Crampton and Facey (2ooz), pp. 28-20 and Page (1001). And Gal (2010}, p. 21, defends

that “[...] challenges to the social contract [...] require that the goals of competition law

be brmadened, in appropriate cases, to include distributional effects”
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